National Law School Journal
Volume 16

Issue 1

Article 9

1-7-2022

Comment on Michael Kirby, 'India & Australia: A Neglected Legal
Relationship and a Plan for Action'
Theunis Roux

Follow this and additional works at: https://repository.nls.ac.in/nlsj

Recommended Citation
Roux, Theunis (2022) "Comment on Michael Kirby, 'India & Australia: A Neglected Legal Relationship and a
Plan for Action'," National Law School Journal: Vol. 16: Iss. 1, Article 9.
DOI: 10.55496/WNDR2836
Available at: https://repository.nls.ac.in/nlsj/vol16/iss1/9

This Article is brought to you for free and open access by Scholarship Repository. It has been accepted for
inclusion in National Law School Journal by an authorized editor of Scholarship Repository. For more information,
please contact library@nls.ac.in.

COMMENT ON MICHAEL KIRBY, 'INDIA & AUSTRALIA'
ARTICLE

COMMENT ON MICHAEL KIRBY, 'INDIA & AUSTRALIA:
A NEGLECTED LEGAL RELATIONSHIP AND A PLAN
FOR ACTION' (1998)
Theunis Roux*

ABSTRACT

Has much changed more than two decades after former Australian High Court
Justice Michael Kirby AC CMG proposed his nine-point plan of action to
solidify the legal relationship between India and Australia? This piece traces the
evolution of that relationship from the time Kirby first envisioned a mutually
beneficial legal partnership to the transformed landscape of the present day.
After placing Kirby at the centre of initial efforts to reinvigorate the 'neglected
relationship', this piece offers a structured explanation of how the association
between India and Australia has progressed over the years. It presents a
picture of how contemporary global politics, trade-driven cooperation and the
emergence of parochial nationalism have impacted the course of interactions
between the two countries. It concludes by re-emphasising Kirby's call for closer
interaction between India and Australia, and the importance of intercultural
learning in building a truly cooperative global community.

What is to be gained from closer interaction between Indian and Australian
lawyers? And what is required to drive such a process forward? Those are
the two main questions that former Australian High Court Justice, Michael
Kirby AC CMG, posed in his still provocative article written a quarter of a
century ago.
The answer Kirby gave, in a word, was 'much'. With a shared heritage in
the common law and broadly similar federal constitutions, there was a
lot that lawyers in the two countries could learn from each other. Indeed,
across a range of doctrinal areas, Kirby argued, this mutual exchange of
ideas was already taking place. From the duty of administrative decision
makers to give reasons/ to the right of indigent accused persons to legal
representation,2 Indian and Australian judges had long been consulting each
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other's decisions to 'illuminate' alternative doctrinal paths.3 All that was
required, Kirby proposed, was a 9-point 'plan of action' to strengthen the
ties that already existed.4
In the 25 years since Kirby's article was published, some of what he
envisaged has been accomplished. The Australian High Court's references
to Indian cases grew strongly between 2000 and 2010.5 Judicial visits and
other professional exchanges have continued to occur,6 and the number of
Indian students at Australian universities has increased enormously. 7 While
the chair in Indian Law that Kirby proposed has not been established, 8 there
have been ongoing exchanges between Australian and Indian law schools.9
And, with the growth in trade between the two countries, 10 there has been
increased cooperation between practising lawyers as well.
Whether all this interaction has been of the deep and sustained kind that
Kirby contemplated is another matter, however. The High Court's references
to Indian case law declined precipitously almost as soon as he stepped
down from the Bench,11 and Australian universities' drive to recruit Indian
students has arguably had more to do with diversifying their international
student income than with a genuine commitment to intercultural exchange.
This kind of interaction is only as strong as the self-interested reasons that
support it, as the sharp decline in international student enrolments after the
outbreak of the COVID-19 pandemic showed.12
Why has the relationship Kirby envisaged not flourished as much as he might
have wished? One explanation is that his plan of action was contingent on the
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energy he himself brought to it. Once Kirby was no longer on the Bench, the
impetus for closer interaction declined. But this cannot be the only reason.
Kirby's enthusiasm was infectious and in other circumstances it might have
sparked more concerted efforts.
The other possible explanation is more structural. The world today is a very
difference place from the one that Kirby was writing in. As we can now see
with hindsight, his article was published at the crest of a wave of optimism
about the emergence of a global community of nations built on mutual respect
and intercultural understanding. The preceding decade had seen a surge in
liberal constitution-making across Eastern Europe, Africa, Asia and Latin
America. In 1996, two years before Kirby's article was published, the state
of-the-art South African Constitution had been adopted.13 It drew heavily on
the Indian Constitution in adapting liberal constitutionalist principles to the
conditions of the Global South. In that context, Kirby's call to leverage the
shared heritage of the common law to promote closer ties between India and
Australia made perfect sense.
In 2022, things look very different. The endurance of authoritarian regimes
in China and Russia and the resurgence of right-wing populism elsewhere
have cast doubt on the idea that global governance systems are converging
around a shared set of values. Rather than liberal universalism, there has
been a dramatic shift towards parochial nationalism, in both the Global
North and the Global South. The nation-state, once thought to be on its way
out, has come back with a vengeance, bringing with it renewed identitarian
conflicts. Wars are once again being fought over the borders of ethnically
and linguistically defined peoples. In the process, governments all over the
world have grown fearful of difference, both within their own borders and
from the outside.
This changed global context makes Kirby's call for closer interaction between
Indian and Australian lawyers harder to implement. But does it also make it
irrelevant and unworkable? I would suggest not. If anything, the need for
genuine intercultural understanding is more pressing than ever. Events over
the last 10 years have shown how tenuous the idea of a global community
is when founded on the mutual convenience of trade. Worse, when trade
driven economic growth is prioritised over everything else, as it has been,
liberal democracies lose their distinctiveness. They become just another
governance mode competing with other governance modes for allegiance.
13
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If we are to build a truly global community, the intercultural contact that trade
brings must be leveraged to promote greater international understanding
and mutual acceptance. Comparative law remains an important vehicle for
this project. The Indian and Australian legal systems in many ways embody
the cultural differences between the two countries. But this should be seen
as an asset rather than a barrier to cooperation. As Kirby argued in his article,
the culturally distinct trajectory that the common law has followed in India
and Australia means that each jurisdiction serves as a laboratory experiment
of sorts for the other. The purpose of closer interaction between Indian
and Australian lawyers on this understanding is to work back from these
culturally distinct trajectories to the shared values that lie underneath. On a
larger scale, something like this intercultural learning process must occur if
we are to build a cooperative global community capable of tackling the major
challenges of our time.
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